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drawing of a black man seated on a stool in the corner of a
boxing ring captioned as “Mystery Man” and “the Greatest”
sufficiently identified Muhammad Ali even though his name
and picture were not being used.

e Hirsch v. S.C. Johnson & Son, Inc. -- held that use of the
name "Crazylegs" on a shaving gel for women violated the
right of publicity of a famous football player named Elroy
Hirsch, who had been known by this nickname.

e Motschenbacher v. R.J. Reynolds Tobacco Co. -- held that
the image of a race car driver in a red racing car with a
white pinstripe and number "11" sufficiently identified a
professional race car driver whose number "71" race car
was always in red and white with the same pinstripe.

e White v. Samsung Electronics America, Inc. -- court found
that the use of mechanical robots clearly resembling Vanna
constituted a violation.

Jim Brown's case is similar to the use of identities of amateur
players in video games, which | discussed in a "Letter to Tim
Tebow" back in December.

The second defense most likely to be asserted is that the First
Amendment trumps the right of publicity. The defendants will
most likely rely on the Eighth Circuit's recent decision in C.B.C.
Distribution and Marketing, Inc. v. Major League Baseball
Advanced Media, L.P., whereby the court applied a precarious
"public domain" standard to hold that the use of names and
statistics of professional baseball players by fantasy leagues
without authorization is protected by the First Amendment.

Jim Brown's case highlights why the Eighth Circuit's public
domain standard simply does not work in evaluating when the
First Amendment outweighs a right of publicity claim. Jim Brown
is a high profile former professional athlete and public figure.
Thus, by definition, he is in the public domain. A public domain
standard would essentially eliminate ALL right of publicity causes
of action where the defendant uses a high profile person's identity
without authorization in every single context, whether that be
unauthorized use in fantasy leagues, video games, trading cards
or advertisements.

As | advocated in my Penn State Law Review article, the only
practical standard to apply in determining whether the First
Amendment trumps a right of publicity claim in a given context
must focus on whether the primary use of the plaintiff's identity by
the defendant constitutes an expression protected by the First
Amendment (e.g. news reporting, opinions and critiques written in
magazine and internet articles, parodies, artistic expressions,
etc.). While fantasy league use, video game use, trading card use
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and use in advertisements serve an ancillary function of informing
the public (a legitimate First Amendment concern), the primary
use in these contexts is simply not to inform the public.

If this case does not settle, it will ultimately test the limits of the
Eighth Circuit's decision. And even if it settles, this case highlights
the confusing and nonworkable standard adopted by the Eighth
Circuit. This lawsuit also raises the question whether video game
companies have the right to continue to commercially exploit the
identities of amateur athletes without their authorization.

-- Posted by Rick Karcher @ 8/03/2008 08:45:00 AM -- Comments (13) -- Post a Comment

13 Comments:

In Jim Brown's case, the defendants will have a difficult time convincing a
court that those playing the video game do not understand that the character
in the game is referring to Jim Brown.

Brown retired decades ago. | seriously wonder how many of the mostly
young people who play Madden Football have even heard of him.

= Peter -- 8/03/2008 10:34 AM

Most players of the game will have no idea who Jim Brown is nor will they
care. Jim Brown is an angry human being, angry at the world. He is not from
Africa either. As far as testing the 8th Circuit: please, please do! In fact, go
ahead and vehemently disagree so that the case can (hopefully) go to the
Supreme Court who can then, once and for all, make the decision that in the
internet era, professional athletes simply no longer have control over their
statistics whatsoever.

- Anonymous -- 8/03/2008 1:51 PM

| agree in large part. | think that Brown would have a case, but two factors
come into play: (1) the public peception of the character as a take-off of
Brown -- as noted in the earlier comment; and (2) whether the image is
"transformative" as found in the Tiger Woods case. A few courts have
adopted this standard as a way to balance the First Amendment with the
commercial rights of the person in question.

What troubles me about the Eighth Circuit's ruling in MLBAM is that the court
did not set any contours or tests regarding the balancing of the commercial
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Gamecocks cash machine about to take the field

By JASON RYAN AND ANDREW SHAIN
ashain@thestate.com

This is the time of year in Columbia when Xs and Os mix with dollars and cents.
As a business, the USC Gamecock football team is quite successful.

The program’s projected revenues this year of more than $47 million would have made Gamecock football the state’s 19th-
largest publicly traded company last year, according to calculations by cbj based on USC athletic department budget data.

And in a period lasting a little longer than a typical quarter for a publicly traded company, the team is forecast to post profits of
more than $35 million.

That's more than what S.C.-based restaurant chain Denny’s netted all of last year.

And that's good for USC athletes because money made from USC's football program (and to a lesser extent its men'’s
basketball program) helps pay the expenses for the other 17 varsity sports — none of which make money, said John
Humphries, budget director for USC'’s athletic department.

Everyone from track sprinters to golfers to swimmers to soccer goalkeepers are relying on the tickets, parking spots, and colas
and hot dogs sold during home games at Williams-Brice Stadium.

They also count on other cash that Gamecock football attracts each year: booster club memberships (needed to buy season
football tickets); corporate sponsorships; and media rights.

The handsome profit from the quarterbacks and cornerbacks should cover two-thirds of all nonfootball related athletics
spending at USC.

The number do not take into account the estimated $50 million-plus into the area economy each season
Here’s cbj's look behind Columbia’s most-popular autumn business:

PROGRAM EXPENSES

The football program is estimated to spend $12.1 million this year, Humphries said.

Here’s the breakdown:

* $3.3 million for scholarships

* $2.8 million for salaries of 17 program employees, which includes coaches, secretaries and training staff.

(Note: Just $275,500 of head coach Steve Spurrier's annual $1.75 million salary comes from the athletic department. The rest
comes from proceeds of USC’s agreements with apparel provider Under Armour and broadcast rights holder ISP Sports.)

« $1.5 million for gameday operations — including security, ticketing, janitorial, equipment rental, doctors and nurses to run aid
stations, technicians to run the video scoreboard.

« $1.2 million to pay fees to three non-Southeastern conference teams to visit Columbia. (See box for details.)
* $836,000 for travel to games.

» $678,000 for football equipment and supplies.

» $615,000 for a donation to the USC's general scholarship fund from proceeds of the Georgia game.

» $275,000 for recruiting

« $150,000 for game officials.

» $700,000 for miscellaneous expenses that includes telecommunications, tickets for families of players for away games and
travel for team personnel to conferences and speaking engagements.

GAMEDAY REVENUES

Still, the revenues from the Saturdays (and a Thursday night) at Williams-Brice alone easily offset those costs.

http://www.thestate.com/business/v-print/story/479669.html 8/4/2008
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The seven home games from the Aug. 28 match-up with N.C. State to the Nov. 8 contest against Arkansas are projected to
earn:

« $18.5 million in ticket sales after taxes and fees. (Note: This figure also includes $250,000 from Clemson to play this year’'s
game at Death Valley.)

* $2.2 million for seating premiums for club level suites.

* $1.4 million in fees for parking around the stadium, on the State Fairgrounds and at ETV and National Guard Armory.
» $760,000 in concession sales.

From gamedays alone, Gamecock football generates $22.9 million in revenue.

After expenses, the garnet gang is in the black with a profit of $10.8 million.

That's more than enough to buy a Sandy’s hot dog with chili for every South Carolinian.

Looked at another way: Each home game this year is forecast to genrate a profit of $1.5 million.

ADDITIONAL REVENUE

That's not all. Time to tack on revenue for football from a variety of sources, some of which are bolstered by USC'’s other
varsity squads:

* $12.9 million from the Gamecock Club booster organization. (The football program generates 88 percent of the club’s $14.7
million in total funding, Humphries said.)

» $7.3 million from the SEC’s revenue sharing, in which money made from television deals, bowl games and conference
championships is divvied up among conference members. (Football makes up 68 percent of the $10.7 million total USC
receives.)

» $3 million from ISP Sports for multimedia rights, which includes radio, stadium signs and program ads. (Football accounts for
nearly 70 percent of the total $4.4 million agreement.)

* $1.2 million from corporate sponsor and sports apparel maker Under Armour in a deal made with the school for the football
program.

» $75,000 from Barnes & Noble to run a store at Williams-Brice to sell Gamecock gear.
That's nearly another $24.5 million generated by the linebackers and receivers.

THE FINAL SCORE....

So this season, Gamecock football

... will generate revenues of $47.4 million

... while spending about $12.1 million

... for a profit of $35.3 million.

That's a winning score by any business measure.

© 2008 TheState.com and wire service sources. All Rights Reserved. http://www.thestate.com
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In modern sports coverage, it's all fair game

'STRAY-ROD' just a sign of things to come as athlete-celebrity line blurs
By Ethan J. Skolnick

NBCSports.com contributor

updated 12:26 a.m. CT, Mon., Aug. 4, 2008

Grand slams. Hail Mary touchdowns. Buzzer-beaters. Game-winning goals.

You would think that sports provides enough excitement on the field or court or ice to satiate even the most
demanding consumer.

Luis Gonzalez is no longer sure.

"The playing part gets boring for people,” said the 19-year major league veteran, who now plays for the
Florida Marlins. "And they want to know what is going on in athletes' personal lives."

In this modern media age, with its increasing saturation and declining standards, the curious won't have to
surf long to find it. Check out the major independent sports blogs, and you might stumble across a backside
bikini shot of tennis star Ana lvanovic, Arizona Cardinals quarterback Matt Leinart holding up a beer funnel for
Arizona coeds, the $1 million pool of Washington Wizards guard Gilbert Arenas, or the latest gossip related to
the relationship of New Orleans Saints running back Reggie Bush and reality star Kim Kardashian. Even the
sportscasters, such as Chris Berman and Erin Andrews, aren't exempt from the scrutiny.

"l don't think anybody's lives are private or personal anymore," Gonzalez said. "Once you step into the public
street, everything is wide open.”

Alex Rodriguez sure learned that, though he may not have truly learned his lesson.

On May 30, 2007, a blaring headline appeared in the New York Post, next to a photo of the married Yankees
third baseman entering a Toronto gentleman's club with a mysterious blonde.

"STRAY-ROD."

As soon as that hit New York newsstands, the Yankees third baseman wasn't alone in facing accusations of
straying. Rather, many media observers — and observers of the media — argued that the newspaper had
strayed from the unwritten rules of covering prominent athletes. In a later story by the New York Observer,
Post sports editor Greg Gallo said that it was the metro department's decision to run the embarrassing image,
which had been provided by a freelance paparazzi photographer. (And a Post spokeswoman said the
newspaper was "proud to have broken" the story). That story became national news, with more photos
published of Rodriguez with the woman.

So it was no longer a surprise when Rodriguez's marriage became a major media spectacle again this year, as
his wife Cynthia filed for divorce amid rumors that Rodriguez had become involved with the pop star Madonna.

The Post and its tabloid rival, The New York Daily News, have covered athletes' personal issues before and
since. But Sandy Padwe, an associate professor at the Columbia University Graduate School of Journalism,
cited a difference in the relatively recent coverage of Michael Strahan, Jason Kidd, Paul Lo Duca and others, as
compared to that of Rodriguez:

Generally, those stories were driven by court cases, and specifically by dogged court reporters probing public

http://nbcsports.msnbc.com/id/25998182/print/1/displaymode/1098/ 8/4/2008
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records.

The "STRAY-ROD" story really started with a snapshot.

It hasn't seemed to have bothered Rodriguez much. He continues to hit.

So it might have had a more meaningful effect on sports coverage than Rodriguez's plate coverage.
Was STRAY-ROD a sign of what's to come?

"All the eras have been different,” Padwe said. "Now you have gone almost full-circle on this kind of stuff. And
| don't see it changing. Because what few standards are left are just diminishing and diminishing week by
week it seems, so how will it ever come back? Unless there is a total sea change in the way that publications
begin to look at things. That's certainly not going to happen for years and years now."

Padwe notes that in the eras of Joe DiMaggio and Babe Ruth, sports reporters ignored what they saw or heard
about players’ personal lives. That trend extended late into the century. Padwe recalls that, when he left the
Philadelphia Inquirer for New York Newsday, he started by taking a three-week trip with the Yankees because
his New York apartment wasn't ready.

"l met the charter at LaGuardia Airport,” Padwe said. "l get there, and a reporter, very well-known and
respected, says to me, 'We don't write about sex with this team.' As if that's what | did in Philadelphia. Here
he was lecturing me, and that was 1972. The theory was, nothing off the field. Because if somebody started
writing about what happened off the field, then the reporters had to work harder."

Padwe doesn't believe in look-away, any more than he believes in tell-all, journalism. And he believes that
Rodriguez might have set himself up for such scrutiny, not only due to his salary, but due to transparent
attempts to craft an image as a completely virtuous character.

"The leagues and teams still sell their product and their players, even in colleges, almost as paragons of
virtue," Padwe said. "A-Rod, he has written a children's book, and | remember he got a hell of a lot of
publicity for that in New York. He has a PR machine. Here's a player out here, who is not only the highest-paid
so there's a lot of interest, but if he is portraying himself as family man and writing children's book, and then
gets caught up in Toronto with the stripper — that then becomes fair game. You can't have it both ways."

Another factor has contributed to the circus around Rodriguez:
Where he plays.
Jay Feely spent two seasons kicking for the New York Giants before joining the Miami Dolphins.

"In New York, everything's magnified,” Feely said. "There's more reporters, there's so many more
newspapers, everybody has to get a story, it's so cutthroat. So they do look for any kind of edge to create a
story that somebody else doesn't have."

How strong is the microscope?

"When you miss a kick in New York, you end up on Saturday Night Live," said Feely, who was portrayed by
comedian Dane Cook on the long-time late night NBC show after missing three times in Seattle in 2006.

And when you are caught on camera with a mysterious miss, you could end up on the cover of a tabloid.
Not every prominent sports journalist is comfortable with that trend.

"Maybe I'm a dinosaur, because | don't subscribe to the theory that once a celebrity, everything is open game
as far as being an athlete,"” long-time Newsday columnist Shaun Powell said. "If it doesn't affect performance,
and doesn't affect win-losses, then it's none of my business."

http://nbcsports.msnbc.com/id/25998182/print/1/displaymode/1098/ 8/4/2008
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Not surprisingly, athletes appreciate that philosophy.

"When the the media gets in people's personal lives they're taking it too far,” New England Patriots running
back Laurence Maroney said.

"None of it is fair game," Maroney's teammate, linebacker Adalius Thomas said.

"It's what it is: personal,” Thomas said. "You're taking something away from the game into something that
doesn't affect the game. When it doesn't affect the game, that's when it's overboard."

Thus, Thomas makes an exception for an injury suffered at home.
What about an athlete's personal life affecting his mental state at work?

"Well, how about reporters that are going through divorces,” Thomas said. "It doesn't affect their mental state
or how they write?"

Personal issues can affect something dear for athletes. It can affect their earning potential. Former NFL
cornerback Robert Bailey, now the president of the marketing division for Rosenhaus Sports, said he advises
the agency's 100-plus clients to avoid being caught in any compromising position. The wrong photo could
mean the loss of millions in endorsements and corporate sponsorships. The explosion in media outlets and
internet sites has created incredible opportunities, but also risks.

"This has become a part of NFL business, a part of major sports," Bailey said. "You have to really conduct
yourself appropriately. Basically, it's going to get to the point where if you walk outside your door, you're
game."

Bailey has warned players that if they're at a party, a photo from that party can be uploaded to a Web site,
such as one of the many independent sports blogs, within 15 minutes.

"That's how party people promote who is at the party tonight,"” Bailey said. "You can be having a fun time with
friends, and a picture says 1,000 words. Which words are they going to pull? They can pull good ones or bad
ones. You can be leaning into someone, and it could say, '(The athlete) looks like he is ready to punch this
guy.' But, in reality, you were just getting ready to shake his hand. Twenty years ago, when did a picture cost
you so much money?"

So second-year New York Giants receiver Steve Smith already has become more wary, especially after
noticing the unflattering attention that former USC teammates Leinart and Bush have received: "You don't
want to have a drink in your hand or anything like that. It sends the wrong message. It just looks bad. It
sucks you can't even do everything you want, but | suppose it makes you a better person.”

Careful?

"You always are," said Thomas, the Patriots’ star. "You can always come back and add something, but you
can't go back and take something away. So many guys do so many good things, but nobody wants to write
about it. They'll write about it here and there if a big name person does something nice in the community. But
what about the guy that nobody really knows? He's still in the NFL, he's paying his dues but nobody's writing
about him giving out turkeys? But if that guy gets a speeding ticket or a DUI? They'll put that on the front
page."

Few current players have tried to avoid the public eye — without ever truly escaping it — like Dolphins running
back Ricky Williams. His contention? "Whatever happens on the field is fair game." Everything else? No,
"unless it directly affects what occurs on the field."”

"But | think a lot of times stuff happens off the field and it has no relation to on the field until the media gets a
hold of it, and then it becomes a distraction,” said Williams, who is trying to resurrect his NFL career after
multiple drug-related suspensions.

http://nbcsports.msnbc.com/id/25998182/print/1/displaymode/1098/ 8/4/2008
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Although "aware" of the current climate, Williams tries not to dwell.

"If you focus on it too much, it's hard to live your life,” Williams said. "You just have to find that balance. If
you are going to break the unwritten rules, just try to do it in your private time, try not to do it when people
can see."

Actors and politicians have long tried to live by those rules.

If they were always successful, many people — gossip writers, paparazzi photographers, supermarket tabloid
tycoons — would be out of business.

"In politics, when you are talking about leading our coverage, your character matters tremendously," Feely
said. "So | think when you look at personal lives, | think that has an implication as to what they'll do when
they're leading in office."

Athletes?

"l don't think their personal life necessarily impacts how they perform," Feely said. "If A-Rod is having an
affair, that's not necessarily going to have an impact on what he does on the ballfield. So | do think there
should be some line. And a reporter’'s job is to talk about that sport, not necessarily what is going on off the
field. But | also think it's a blessing to be an athlete, and with that blessing comes a responsibility to be a role
model. When you choose to do something that reflects poorly on yourself, and that gets reported, then you
have to understand that."

Ethan J. Skolnick is a sports columnist for the South Florida Sun-Sentinel.

URL.: http://nbcsports.msnbc.com/id/25998182/
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What's Really Killing ,

They're no longer the best providers of social you Il need
currency. both thumabs.
By Jack Shafer

Updated Friday, Aug. 1, 2008, at 6:34 PM ET

The last thing the unwell newspaper industry
needs is another diagnosis of what ails it—so here
goes!

Not that long ago, the daily newspaper was an indispensable coiner of social currency, and it gave
its readers piles of the stuff in each edition. The phrase, which comes from sociology, is often used
to describe the information we acquire and then trade—or give away—to start, maintain, and
nurture relationships with our fellow humans.

Take, for instance, the voluminous results of newspaper sports pages. Terrific for sports fans, of
course, but the sports pages have been used to grease sales calls, break ice on first dates, and fuel
water-cooler bonding for a century. Even folks who don't care for sports skimmed the sports pages
for a little something about the games and athletes so they could engage in essential small-talk.

For as long as anybody can remember, the newspaper has been the primary info-hub through
which people interacted. Oh, people might have talked to the shoe-shine man or their broker about
what they heard on the radio or saw on television, but nothing could beat the newspaper as a
source for socially lubricating conversation. How many times have you heard a conversation start,
"Didja see that article ..."?

By sniffing the bits of social currency an acquaintance had withdrawn from the pages of his daily
and was trying to cash—say, a quip about that picture of an egg frying on a city street the paper
published; or a comment about a movie review or comic strip; or an opinion about local
government based on a piece by a political columnist—the sniffer could learn reams about his
social contact.

A recent Associated Press study, "A New Model of News" (PDF), speaks directly to the social
currency concept. The news can "be used in a variety of interpersonal situations—to look smart,
connect with friends and family and even move up the socio-economic ladder™" and "maintain
relationships."

Whether by design or chance, the social currency found in a newspaper has a relatively short shelf
life. If you don't think so, try bringing up a pivotal play from a week-old baseball game over coffee
or invoke a weather story from two days ago. Newspapers thrived, in part, because reading just one
edition provided only a few cents' worth of social currency. Compounding your earnings requires

http://www.slate.com/toolbar.aspx?action=print&id=2196485 8/3/2008
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that you read the damn thing nearly every day. Ignore a couple of issues, and you get left behind.

Of course, newspapers have never been mere dispensers of social currency. You can read them and
not discuss them and still prosper. When 1 first started to read the New York Times closely—1981,
if you must know—it was less to suck up pure information than it was to figure out what the ruling
class was reading, so | could do a better job as a junior editor on a political magazine. But to read a
newspaper and then keep your trap shut is to miss the point: Newspapers are designed to be read
and argued over. You've got to spend social currency to make social currency.

Which returns us to our pallid and sickly subject: the newspaper industry. Other institutions do far
better jobs at issuing social currency these days. What is Facebook but the Federal Reserve Bank
of social currency? And it's all social currency you can use! Like cocktail chatter, a Facebook
posting—be it a link, a list, a photo, or travel plans—conveys the message, | am here. Listen to me.
A well-executed Facebook presence, like a superb pontification at the bar or a great phone-in to
sports talk radio, demonstrates one's status within one's existing social network. If skillfully
wielded, a Facebook page can increase a person's status by attracting “cooler" or more influential
friends. These days, you can't raise your status more than a bump by carrying the Wall Street
Journal under your arm.

If one of the great attractions of the newspaper was that it brought people together to rub noses,
how can it compete for readers' time with sites like Facebook, which can also give you a real-
world news dump if that's what you crave? Thanks to the Web, no interest need be esoteric any
longer. Right now there isn't a Facebook group about one of my favorite topics, "meth mouth,” but
there is sure to be one a couple of minutes after | post this piece, with meth heads, dentists, and
social workers networking through it.

The social networking that takes place via instant messaging, microblogging, or e-mail further
steals from newspapers the mindshare they once owned. You no longer need to rely on a paper for
the social currency that a weather report, movie listings, classified ads, shopping bargains, sports
info, stock listings, television listings, gossip, or entertainment news provide. As falling circulation
indicates, fewer do. And the newspaper isn't the only media hub suffering in the new era. Radio,
which once served a similar social role with its menu of music, news, and talk, is plummeting.

What's the cure for the newspaper's malady? As if | knew! Just count this as my small contribution
to Adrian Monck's finding that the decline of newspapers has nothing to do with journalism and
everything to do with the changing world.

*khkkkkik

Maybe I could be the Jonas Salk of newspapers! I'll think about curing the industry over my

vacation this week and report back if I think of anything clever. Or, show me how 215 century you
are by smearing something on the Slate Facebook group wall. Send your ideas to
slate.pressbox@gmail.com. (E-mail may be quoted by name in "The Fray,"” Slate's readers' forum,
in a future article, or elsewhere unless the writer stipulates otherwise. Permanent disclosure: Slate
is owned by the Washington Post Co.)

Track my errors: This hand-built RSS feed will ring every time Slate runs a "Press Box™
correction. For e-mail notification of errors in this specific column, type the words social currency
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